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have been reformed by a bill in equity. The Wisconsin case just cited, 
Wilcox v. Continental Ins. Co. (1893), 85 Wis. 193, 55 N. W. 188, is apparently 
in conflict with Van Kirk v. Citizens' Ins. Co. (1891), 79 Wis. 627, 48 N. W. 
Rep. 798 (supra), but the court claims that there is a distinction. The mere 
fact that a mortgage 1 is recorded is not sufficient notice to the insurer of an 
incumbrance, Shaffer v. Milwaukee Mechanics' Ins. Co. (1897), 17 Ind. App. 
204, 46 N. E. Rep. 557. Justice Crow concurred in the dissenting opinion of 
Justice Root. 

Malicious Prosecution — What Termination of a Criminal Prosecu- 
tion is Necessary to Support an Action. — Defendant instituted a criminal 
prosecution against the plaintiff but, at the time set for trial, refused to be 
sworn or to produce evidence in support of his charge. The prosecution was 
thereupon dismissed with costs against the prosecutor. Held, that this was 
such a termination of the criminal prosecutioij as would enable the accused to 
sue for malicious prosecution. Graves v. Scott et al. (1905), — Va. — , 51 S. 
E. Rep. 821. 

This case overrules the case of Ward v. Reasor, 98 Va. 399, 36 S. E. 470. 
There is much confusion in the books as to what constitutes such a final ter- 
mination of a criminal proceeding as will support an action for malicious 
prosecution. In 2 Greenleaf on Ev. §452, it is said that "it must appear 
that the plaintiff was acquitted of the charge." This is a, common mode 
of expressing the rule. It is in the interpretation of the word "acquittal" 
that a conflict arises, some courts holding that this is a word of techni- 
cal import signifying a discharge after a jury trial. Thomas v. De 
Graff enreid (S. C), 2 Nott. & McC. 143. Many courts give the word a 
broader meaning. City, etc. v. Keeffe, 40 Kan. 275, 19 Pac. 735. The court, 
in the principal case, cites Bacon v. Towne, 4 Cush. 217, as being opposed to 
its holding. In the last named case, the court by Shaw, C. J., (although 
unnecessary to the decision in the case), says that a nolle prosequi is not 
such a termination of a criminal suit as will support an action for malicious 
prosecution. In the case of Parker v. Farley, 10 Cush. 279, this dictum is 
followed. However, in Cardival v. Smith, 109 Mass. 158, the court held that 
the failure of defendant to appear, or to return the writ on which plaintiff 
was arrested was such a final termination as would sustain plaintiff's action. 
It is believed there is nothing in the present attitude of the Massachusetts 
courts at variance with the principal case. The true rule seems to be that 
it is sufficient if the criminal prosecution is so far at an end, that the prosecu- 
tor cannot proceed further without instituting proceedings de novo. To 
require an acquittal, in the technical sense, would enable a person to mal- 
iciously injure another by having him arrested on a criminal charge, and 
then by refusing to proceed, escape all punishment. Not only is the principal 
case essentially just and reasonable but we believe it is in accord with the 
weight of authority. The question is discussed at considerable length in 26 
Am. St. Rep. 127, Note. 

Marriage — Regulation — Statutes — Common-Law Marriage — Estop- 
pel. — Plaintiff and deceased had lived together and recognized each other as 
husband and wife for twenty-five years, but there had been no marriage 



